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I. IDENTITY OF ANSWERING PARTY

Appellant Loren Heath Anderson is the Appellant in the
case of Loren Heath Anderson v. Jennifer Corrinne Anderson,

Supreme Court of the State of Washington case number 98821-8.

II. RESTATEMENT OF RELIEF SOUGHT

Jennifer (Anderson) Emery moves to strike Appellant’s

Reply claiming that portions of the Reply were unauthorized.

III. FACTS RELEVANT TO MOTION

The instant motion stems from a dissolution of marriage
case between Jennifer (Anderson) Emery and Loren Heath
Anderson. On August 6, 2020, Mr. Anderson filed a Petition for
Review to this Honorable Court, alleging that the Court of
Appeals, Division I, made errors relating to the parties’ final
parenting plan. Less than one week later, on August 14, 2020,
Ms. Emery filed an Answer to Petition for Review. In her
answer, Ms. Emery alleged that Mr. Anderson “fails to meet the
criteria in RAP 13.4(1) and (2)” and “fails to meet the criteria in

RAP 13.4(b)(4) because there is no constitutional fundamental



liberty interest in a parenting dispute between parents”. She
also requested attorneys’ fees and costs “due to intransigence”.
Id. Mr. Anderson timely filed a Reply to Ms. Emery’s Answer on
August 25, 2020. One day later, on August 26, 2020, Ms. Emery
filed the instant motion. Mr. Anderson, therefore, files this
timely Answer, pursuant to the instructions provided by
Supreme Court Clerk Susan L. Carlson on August 27, 2020.

Appendix 1.

IV. ARGUMENT

A. This Honorable Court should not strike
Appellant’s Reply

Wash. RAP 13.4(d) states “a party may file a reply to an
answer only if the answering party seeks review of issues not
raised in the petition for review. A reply to an answer should be
limited to addressing only the new issues raised in the answer.”
Respondent claims that Appellant’s Reply should be stricken
because she “did not seek review of any issues not raised in the
petition for review”. Respondent’s Motion p. 2.

However, this contention is patently untrue because,

among other things, Respondent cited to rules that do not exist



“RAP 13.4(1)” and “RAP 13.4(2)”; Respondent’s Answer p. 1, 1, 5;
as well as incorrectly cited “RAP 13.4(b)(4) as the section of the
rule addressing “constitutional fundamental liberty interest”;
Respondent’s Answer p. 1, 1, 8; when the proper section of the
rule is RAP 13.4(b)(3). RAP 13.4(b)(4) addresses “if the petition
involves an issue of substantial public interest that should be
determined by the Supreme Court.”

Because the Respondent affirmatively misstated the
applicable Rules, Appellant was obligated, under the Rules of
Professional Conduct, to address and correct the misstatements
of the law. See WA R Preamble (“In all professional functions a
lawyer should be competent, prompt and diligent.” emphasis
added); see also, WA R RPC 3.1 (“a lawyer shall not bring or
defend a proceeding, or assert or controvert an issue therein,
unless there is a basis in law and fact for doing so that is not
frivolous...”; see also, WA R RPC 3.3(a)(1) (“A lawyer shall not
knowingly... make a false statement of fact or law to a tribunal
or fail to correct a false statement of material fact or law...”

emphasis added).



Additionally, Respondent seems preoccupied with the
number of authorities cited by Appellant, claiming that
Appellant cited 27 cases, compared to 13 cases cited in the
petition. Respondent’s Motion, p 2. However, Respondent fails
to mention that, of those 27 cases, 17 of them were cited to
address Respondent’s request for attorney’s fees and costs and to
defend undersigned against an inappropriate reference by
Respondent’s counsel to an unrelated case handled by
undersigned. Reply Brief p. 6-9. Appellant should not be
penalized because counsel takes his obligations for diligence
under the Rules of Professional Conduct seriously.

In contrast, except for citing to the Rule itself, in the
instant motion, Respondent cites to only one case: Marriage of
Escarcega & Barrett, 194 Wn.2d 1010, 452 P.3d 1238 (2019).
However, that case is distinguishable because it was a clerk’s
motion, not a Respondent’s motion. Id. Respondent does not cite
to any authority for the proposition that Respondent is entitled
to file a motion to strike Appellant’s Reply.

Because the Respondent sought attorneys’ fees and costs

in this matter, Mr. Anderson was entitled to file a Reply under



RAP 13.4(d). See, e.g., State v. Miller, 156 Wn.2d 23, fn 6, 123
P.3d 827 (2005). The bottom line is this: had Respondent not
misstated the law and quoted the wrong subsections of the
Rules, Appellant’s attorney would not have been obligated to

Reply to anything but the request for attorney’s fees and costs.

B. This Honorable Court should not grant
attorney’s fees for this motion

Respondent next requests sanctions and attorney’s fees
for her filing this motion. Respondent cites to Rule 10.7 for the
proposition that the appellate court may impose sanctions for a
counsel or party who files a brief that fails to comply with the
requirements of Title 10. RAP 10.7. However, Respondent does
not allege, let alone prove, that Appellant’s reply brief failed to
comply with the requirements of Title 10. Rather, Respondent
alleges that Appellant fails to comply with Title 13.
Additionally, the appellate rule governing imposition of
sanctions for failure to comply with appellate rules regarding
briefs is not mandatory. In re M.K.M.R., 148 Wn. App. 383, 389,
199 P.3d 1038 (2009). Even if the court were to determine that

portions of Appellant’s Reply should be stricken, Appellant is



still entitled to file a Reply on the issue of attorney’s fees, costs,
and sanctions. Therefore, Respondent would not be entitled to
attorney’s fees, costs, and sanctions for filing this motion. See,
e.g., Chevron U.S.A., Inc. v. Puget Sound Growth Mgmt.
Hearings Bd., 156 Wn.2d 131, 139-40, 124 P.3d 640 (2005).
Finally, Respondent claims that “in filing this Motion to
Strike, [Ms. Emery] incurred 1.5 hours of attorney fees, for a
total of $450, with an anticipated additional 30 minutes ($150)
to file her reply to this motion.” Respondent’s Motion p. 3.
Appellant has no reply, save to note that Appellant has
expended 3 hours for having to file an answer to this ill-

concelved motion.

V. CONCLUSION

For the reasons stated herein, Mr. Anderson respectfully
asks the Court to deny Respondent’s motion to strike and to

deny Respondent’s request for additional attorney fees.

Respectfully submitted this _ 9th day of September,

2020.
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